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EXHIBIT D 
 

ARTICLES OF AGREEMENT BETWEEN OWNER AND CONTRACTOR 
FOR CONSTRUCTION CONTRACT  

. 

The Standard Specifications for this project are set forth in the EJCDC® CMA 700, Standard General 
Conditions of the Construction Contract—Construction Manager as Advisor Series (2021), as such may be 
amended by the Supplementary Conditions (the “General Conditions”).  Terms used in these Articles of 
Agreement have the meanings stated in the General Conditions and the Supplementary Conditions, as 
well as the Agreement by and between the City of Lewisville (“Owner”) and Crescent Constructors, Inc. 
(“Contractor”) to which these Articles of Agreement are attached (the “Contract”).  In case of conflict 
between the terms and conditions set forth herein and the General Conditions, this document shall 
control. 

Owner and Contractor hereby agree as follows: 

ARTICLE 1 – DAMAGES FOR BREACH 

1.01 Liquidated Damages 

A. Contractor and Owner recognize that time is of the essence and that Owner will suffer 
financial and other losses if the Work is not completed and Milestones not achieved within 
the Contract Times, as duly modified. The parties also recognize the delays, expense, and 
difficulties involved in proving, in a legal proceeding, the actual loss suffered by Owner if the 
Work is not completed on time. Accordingly, instead of requiring any such proof, Owner and 
Contractor agree that as liquidated damages for delay (but not as a penalty): 

 Substantial Completion—Contractor shall pay Owner for each day that expires after the 
time (as duly adjusted pursuant to the Contract) specified above for Substantial 
Completion, until the Work is substantially complete, in accordance with the following 
table: 

Days Late Liquidated Damages Per Day 

Days 1-7 $2,500 

Days 8-14 $3,000 

Days 15-30 $3,500 

Each Day After 30 Days $3,500 

 Completion of Remaining Work—After Substantial Completion, if Contractor shall 
neglect, refuse, or fail to complete the remaining Work within the Contract Times (as duly 
adjusted pursuant to the Contract) for completion and readiness for final payment, 
Contractor shall pay Owner $2,500 for each day that expires after such time until the 
Work is completed and ready for final payment. 

 

 Liquidated damages for failing to timely attain Milestones, Substantial Completion, and 
final completion are not additive, and will not be imposed concurrently. 
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B. If Owner recovers liquidated damages for a delay in completion by Contractor, then Owner is 
precluded from recovering any other damages, whether actual, direct, excess, or 
consequential, for such delay, except for special damages (if any) specified in this Agreement. 

ARTICLE 2—CONTRACT PRICE 

2.01 As part of the lump sum price for all work, all specific cash allowances are included in the lump 
sum in accordance with Paragraph 13.02 of the General Conditions. 

ARTICLE 3—PAYMENT PROCEDURES 

3.01 Submittal and Processing of Payments 

A. Contractor shall submit Applications for Payment in accordance with Article 15 of the General 
Conditions. Applications for Payment will be processed by Construction Manager as provided 
in the General Conditions. 

3.02 Progress Payments; Retainage 

A. Owner shall make progress payments on the basis of Contractor’s Applications for Payment 
within thirty (30) days after the date of receipt of each properly submitted Application for 
Payment during performance of the Work as provided herein below, provided that such 
Applications for Payment have been submitted in a timely manner and otherwise meet the 
requirements of the Contract. All such payments will be measured by the Schedule of Values 
established as provided in the General Conditions (and in the case of Unit Price Work based 
on the number of units completed) or, in the event there is no Schedule of Values, as provided 
elsewhere in the Contract. 

 95 percent of the value of the Work completed (with the balance being retainage). 

If 50 percent or more of the Work has been completed, as determined by 
Construction Manager and Engineer, and if the character and progress of the 
Work have been satisfactory to Owner, Construction Manager, and Engineer, 
then as long as the character and progress of the Work remain satisfactory to 
Owner, Construction Manager, and Engineer, there will be no additional 
retainage; and 

 95 percent of cost of materials and equipment not incorporated in the Work (with 
the balance being retainage). 

B. Upon Substantial Completion, Owner shall pay an amount sufficient to increase total 
payments to Contractor to 100 percent of the Work completed, less such amounts set off by 
Owner pursuant to Paragraph 15.01.E of the General Conditions, and less 200 percent of 
Construction Manager’s estimate of the value of Work to be completed or corrected as shown 
on the punch list of items to be completed or corrected prior to final payment. 

3.03 Final Payment 

A. Upon final completion and acceptance of the Work, Owner shall pay the remainder of the 
Contract Price in accordance with Paragraph 15.06 of the General Conditions. 

3.04 Consent of Surety 

A. Owner will not make final payment or return or release retainage at Substantial Completion 
or any other time, unless Contractor submits written consent of the surety to such payment, 
return, or release. 
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ARTICLE 4—REPRESENTATIONS, CERTIFICATIONS, AND STIPULATIONS 

4.01 Contractor’s Representations 

A. In order to induce Owner to enter into this Contract, Contractor makes the following 
representations: 

 Contractor has examined and carefully studied the Contract Documents, including 
Addenda. 

 Contractor has visited the Site, conducted a thorough visual examination of the Site and 
adjacent areas, and become familiar with the general, local, and Site conditions that may 
affect cost, progress, and performance of the Work. 

 Contractor is familiar with all Laws and Regulations that may affect cost, progress, and 
performance of the Work. 

 Contractor has carefully studied the reports of explorations and tests of subsurface 
conditions at or adjacent to the Site and the drawings of physical conditions relating to 
existing surface or subsurface structures at the Site that have been identified in the 
Supplementary Conditions, with respect to the Technical Data in such reports and 
drawings. 

 Contractor has carefully studied the reports and drawings relating to Hazardous 
Environmental Conditions, if any, at or adjacent to the Site that have been identified in 
the Supplementary Conditions, with respect to Technical Data in such reports and 
drawings. 

 Contractor has considered the information known to Contractor itself; information 
commonly known to contractors doing business in the locality of the Site; information and 
observations obtained from visits to the Site; the Contract Documents; and the Technical 
Data identified in the Supplementary Conditions or by definition, with respect to the 
effect of such information, observations, and Technical Data on (a) the cost, progress, and 
performance of the Work; (b) the means, methods, techniques, sequences, and 
procedures of construction to be employed by Contractor; and (c) Contractor’s safety 
precautions and programs. 

 Based on the information and observations referred to in the preceding paragraph, 
Contractor agrees that no further examinations, investigations, explorations, tests, 
studies, or data are necessary for the performance of the Work at the Contract Price, 
within the Contract Times, and in accordance with the other terms and conditions of the 
Contract. 

 Contractor is aware of the general nature of work to be performed by Owner and others 
at the Site that relates to the Work as indicated in the Contract Documents. 

 Contractor has given Construction Manager written notice of all conflicts, errors, 
ambiguities, or discrepancies that Contractor has discovered in the Contract Documents, 
and of discrepancies between Site conditions and the Contract Documents, and the 
written resolution thereof by Construction Manager is acceptable to Contractor. 

 The Contract Documents are generally sufficient to indicate and convey understanding of 
all terms and conditions for performance and furnishing of the Work. 
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 Contractor’s entry into this Contract constitutes an incontrovertible representation by 
Contractor that without exception all prices in the Agreement are premised upon 
performing and furnishing the Work required by the Contract Documents. 

4.02 Contractor’s Certifications 

A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive 
practices in competing for or in executing the Contract. For the purposes of this 
Paragraph 4.02: 

 “corrupt practice” means the offering, giving, receiving, or soliciting of anything of value 
likely to influence the action of a public official in the bidding process or in the Contract 
execution; 

 “fraudulent practice” means an intentional misrepresentation of facts made (a) to 
influence the bidding process or the execution of the Contract to the detriment of Owner, 
(b) to establish Bid or Contract prices at artificial non-competitive levels, or (c) to deprive 
Owner of the benefits of free and open competition; 

 “collusive practice” means a scheme or arrangement between two or more Bidders, with 
or without the knowledge of Owner, a purpose of which is to establish Bid prices at 
artificial, non-competitive levels; and 

 “coercive practice” means harming or threatening to harm, directly or indirectly, persons 
or their property to influence their participation in the bidding process or affect the 
execution of the Contract. 

4.03 Standard General Conditions 

A. Owner stipulates that Owner has plainly shown all modifications to the standard wording of 
such published document to the Contractor, through a process such as highlighting or “track 
changes” (redline/strikeout), or in the Supplementary Conditions. 


